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UNITED STATES DISTRICT COURT
BASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

MICHIGAN BELL TELEPHONE CQ.,
d/b/a Ameritech Michigan, Inec.,

Plaintiff,
CASE NO. 99-CV-71180-DT
v, JUDGE LAWRENCE P. ZATKOFF

JOHN G. STRAND and DAVID A. SVANDA,
Commissioners of the Michigan Public Service
Commission, in their official capacities, and
BRE COMMUNICATIONS, L.L.C.,

Defendants.
/

QPINION AND ORDER
AT A SESSION of said Court, held in the

United States Courthouse, in the City of Detroit,
State of Michigan, on the JAN 4 2000

PRRESENT: THE HONORABLE LAWRENCE P. ZATKOFF
UNITED STATES DISTRICT JUDGE

L INTRODUCTION
Plaintiff Michigan Bell Tele;)hone Company, d/b/a Ameritech Michigan, Inc. (hereinafter
" Ameritech”), filed this action against BRE Communications, L.L.C. (hereinafter "BRE"). and John
Strand and David Svanda, Commissioners of the Michigan Public Scrvice Commuission (hereinafic:
"MPSC") pursuant to the Federal Telecommunications Act of 1996. This matter is before the Cour
on plaintiff's appeal of the February 9, 1999 Opinion and Order (hereinafter "Opinion") issued by
the MPSC.

The issues have been fully briefed by all parties. The Court finds the facts and the legal

ts are adequatel d in the brief s @t
arguments are adequately presented in the briefs and the decisional proces lB “@lﬁg’@ [pe\’\ﬂ EW
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significantly aided by oral argument. Accardingly, the motion before this Court will be disposed of
upon the briefs that the partles have submined. See E.D. Mich. Local R. 7.1 (€)(2). For the rcasons

stated below, the MPSC's Opinion and Order is AFFIRMED: and Ameritech’s complant s

DISMISSED with prejudice.

. BACKGROUND
A. General Background

This matter arises out of a complaint filed by BRE on July 16, 1998 against Ameritech
before the MPSC. The complaint alleged that Ameritech violated the Interconnection Agreement
("Apreement") entered into with BRE, the Michigan Telecommunicatons Act ("MTA"), and the
Federal Telecommunications Act of 1996 ("FTA") by imposing "special construction” charges
upon BRE for orders of unbundled loops.

BRE and Ameritech are competing praviders of basic local exchange service in
Michigan. Ameritech is the incumbent local exchange carrier. BRE is 3 competing local
exchange carrier that began offering service in June 1997. BRE is a facilities-based provider
because it either builds its facilities directly to customers or serves customers through the use of
unbundled network slements acquired from Ameritech. The complaint in this case involves 65
occasions where Ameritech refused to p}ovlde unbundled loops 1o BRE unless BRE agreed to
pay special construction charges. These incidents are arranged in a table format in the MPSC’s
Opinion. See Opinion, at 4.

The FTA sets forth the ways in which an incumbent local exchange carrier must

accommodate a competing local exchange camrier’s entry into the local market. For a competing

2
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local exchange carrier that has, or that builds, its own local telephone network, the incumbent

must provide access between its nerwork and the network of its competitor, o calls can pass
from one to another. 47 U.S.C. § 251(c)(2). For a competing local exchange carrier that wishes

1o create its own network by leasing all or part of that network from the incumbent, the

incurnbent must provide acoess 10 its own npetwark elements,” on an "unbundled” basis. 1d. &

251(c)(3). For s competing local exchange carrier that wishes to resell the incumbent’s

telecommunications services at retai], the incumbent must sell its retai] services at wholesale 10

'''' its competitor. Id. § 25 1(c)(4). The incumbent local exchange carrier must provide all of these
products and services on 2 »pondiscriminatory” basis. Id. §§ 251(c)2)D), 251(c)(3),
251(c)(4)(B)-

The substantive obligations of section 251 must be implemented by "interconnection

agreements” between incumbent and competing local exchange carrier, and the FTA sets forth

the procedure for amiving at such an sgreement. See 47 U.8.C. § 252(b) Ameritech znd BRE

entered into their Agreement, titled "lnterconnection Agreement under Sections 251 and 252 of
the Telecommunications Act of 1996" effective F ebruary 3, 1997. The MPSC approved the
Agreement under the FTA on June 5, 1997.

The Agrcement recites that "the Parties are entering into this Agreement 10 set forth the
respective obligations of the Parties and the terms and conditions under which the Parties will
Interconnect their networks and provide other services as required by the Act,” The Agreement
further provides that "in the event of a conflict or discrepancy berween the provisions of this

Agreement and the Act, the provisions of the Act shall govern.” (Seg Plaintiff's Bx. 2, § 2.0.)

(V1)
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B. Unbundled Loop Technology
This case concerns Ameritech's provision of access 1o unbundled network elements,

specifically runbundled loops.” The Agreement provides that "Ameritech shall provide non-

diseriminatory access to Network Elements on an unbundled basis . . . on rates, terms and

able and nondiscriminatory in accordance with the terms and

conditions that are just, reason
conditions of this Agreement and Sections 251(c)(3) and 252 of the Act.” (See Plaintiff's Ex. 2,

§9.0.) The Agreement staies that the term "Network Element” is "As Defined in the Act.” (4.
B § 1.40.) The FTA definesa network element 1o be "a facility or equipment used in the provision
of a talecommunications service.” 47 U.S.C. §153(29)

The Agreement defines a "Local Loop Transmission” or "Loop" to be "the entire
{ransmission path which extends from the network interface or demarcation point at a
Customer’s premises to the Main Distribution Frame . . . in & Party’s Wire Center which serves
the customer." (See Ameritech’s Brief Bx. 2, § 1.40.) In Ameritech v, Strand, case no. 08-74727
(E.D. Mich. June 9, 1999)(hereinafter "BRE J" ), this Court defined a network ¢lement as the
loop that consists of "the transmission path between the customer’s premises and a switch
located in a wire center [which] is the link 10 the rest of the telecommunications network."! Id. at

4. The Agreement states that "Ameritech shall provide BRE access 10 its unbundled loops at

each of Ameritech’s Wire Centers." (Ameritech’s BrieT Ex.2, § 9.4.4.)

! The Court stated that the loop congists of three components: "(1) a ‘feeder pair’ of
copper or fiber wires that runs from the end office to a ‘cross connect box;’ (2) a ‘distribution
pair’ that runs from the cross connect box 1o a pedestal near the customer’s premnises; and (3) 2
drap wire that runs from the pedestal to a network interface device at the customer’s premises.”

1d.
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Traditionally, each customer had their awn copper loop, running from their premises,

through the cross-connect box, all the way 1o the end office switch. With edvances in digital

tzchnology, however, it is possible to improve efficiency and service by electronically
aggregsting loops. In these digital systems, the distribution pairs for several customers join and
share & single, high-speed digital oath (which serves the function of the traditional "feeder pair”)

between the cross-connect box and the end office. (Ameritech’s Brief p.5, citing Tr. 331-32.)

And in some cases, this aggregation is performed by a "remote switch” that can retain some basic

calling capabilities within the small lacal community even if its link to the main end office
switch is severed. (d. at Tr. Ex. R-32.)

The existing facilities that are in place affect the way that Ameritech provides a
competing local exchange carrier with access to unbundled loops. In the furst and simplest
seenario, "an Ameritech customer changes its service to BRE and BRE seeks access to the same
Joop that Ameritech uscd to serve that customer.” (See Ameritech’s Brief Ex. 3, at 5.) Inthat
situation, “access to an unbundled loop may be accomplished by disconneeting the loop from
Ameritech’s switch and cross-connecting the Joop 1o BRE's designated equipment or switch."
Id. "This provision of access is the simplest" because the drop wire, distribution pair, and feeder
pair are already in place and "connected through.” Id. Ameritech states that it does not charge
BRE for the construction in these cases, and "connected through” loops are not at issue here.

Next in a simple dispatch, "the distribution pair and feeder pair are in place at the same
cross-connect box, but are not connected.’; 1d. Provisioning such loops "requires dispatching a
technician to the cross-connest box to connect the proper feeder pair to the praper distribution

pair." 1d. Simple dispatches are also done when the only work required is the addition of 2 drop

5
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wire from the pedestal 1o the end user's home or business. As with nconnected through” loops,

Ameritech does not charge BRE for construction in these oases, and "gimple dispatch" loops are

not at issue in this case.

The facts in this cese concerns loops that involve a "complex dispatch”, "conditioning™ of
loops, and “remote switching" Joops. The first rype of loop order at issue in this case involve
complex dispatches. Ina "complex dispa}ch" not all of the loop components exist; or
alternatively, the loop components might exist, but they are not contiguous and not connected to

the appropriate outside plant interfaces. For example, a feeder and distibution pair might exist,

but they go to different crass-connect boxes. This occurs when BRE wants to serve 2 Cuslomer

not presently served by Ameritech, or when an Ameritech customer wants to add or upgrade
Joops in the process of switching to BRE. When this happens, the order i8 assigned to
Ameritech’s engineers, Who identify the most efficient means to provision the loop. (See
Ameritech’s Brief p.6, citing to Tr. 337.) The engineers design the loop, and Ameritech’s
technicians instal} or rearrange facilities fo create the loop. For oxample, creating a new feeder
pair to reach the appropriate cross-connect box. (d. at Tr. 329, 337, 339.) These design,
engineering, and installation functions are called a "complex dispatch.”

The second type of loop order af {ssue in this case involve conditioning loops.
"Conditioning loops" accur when a requesting carrler wants to usc the Joop to carry high-speed
data traffic, or use a single high-capacity loop in lieu of multiple, individual loops. Conditioning
laaps invalves upgrading or "sonditioning"” the loop for high-capaciry or high-speed daza traffic.
(d. ar Ty. 352-53.) Ameritech statos that "most of the loops in Ameritech’s network have been
engineered and constructed to carry voice waffic.” (1d. at Tr. 352.). To fill such requests,

6
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Ametitech must remove load coils or bridge taps, which are designed to enhance voice service

from the Joop; and install "repeaters” for data waffic and “plug-in" equipment to allow high-
speed transmission. (4. at Tr. 353.). Ameritech argues that under federal law, competing
carriers like BRE are to "bear the cost of compensating the incumbent LEC for such
conditioning.” (See Ameritcoh’s Brief Ex. 4, Inse Imple jon of the Lo

Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98, § 1382 (Aug. 8, 19936)

(First Report and Order)).
The third type of loop order at issue in this case involve "Remote Switching/ Integrated
Digital Loop Carriers" ("IDLC"). Digital and "remote switching” technology allow several loops
to share a single path from the cross-connect box to the end office. This aggregation increases
efficiency, however, the integrated portion of the loop from the cross-connect box to the end
office, cannot be unbundled. It cannot be reassigned from Ameritech to BRE because other
Ameritech loops are still using the integrated path, and that path cannot be split between
Ameritech and BRE. When BRE requests access to such loops, Ameritech determines if there is
an existing "spare” single-loop facility that follows the same path as the integrated facility. If so,
Amentech disconnects the requested loop’s feeder pair from the integrated facility and connects
It 10 the spare facility at no extra charge. But where no spare single-loop facility exists,

- Ameritech designs and installs a new one that parallels the integrated path. (Ameritech’s Brief,
Tr. 349-50.). As with conditioning, the FCC has held that "the costs associated with these
mechanisms will be recovered from requesting carriers" like BRE. (See Ameritech’s Brief Ex. 4,

aty 1384).

Ameritech argues that the Agreement recognizes these special cases that require exma

7

JRAN BB ZOCd 15:46 pans.pe



For CD1 - No Transm on information Available i i
z A . \
NNJEN-QS.#@?@ ;5336 FR R eRITECH LAW MI. 313 gg6°%3égz%8];_;1%?@;%322/20 F.a9.-2a

work. Ameritech asserts that just a8 § 253 (c) requires an incumbent to provide access only to its

existing network, the Agrecment requires Ameritech to provide access only to *avajlable"

nerwork elements, Thus, " [alny request for access 0 2 Nerwork Element that is not already

available at the time of such request or expressly contemplated by this Agreement” must be

made by a special procedurc called the Bona Fide Request (“"BFR") process. (See Ameritech’s

Brief Ex. 2, at § 9.2). As for loops, § 9.4.2 of the Agreement reiterates: "Ameritech shall only

be required to make available Loops . . . where such Loops . . . are available.” Thus, Ameritech
argues that in the event the requested loop is not aveilable, it is not required to provide the loop
to BRE. However, Ameritech states that it may consent to provide the loop, and in those cases it

has the right to charge BRE for the extra cost incurred in provisioning access to those loops.

C. The MPSC Proceedings

On July 16, 1998, BRE filed a complaint against Ameritech with the MPSC, contesting
Ameritech’s charges for special construction on ceriain loops, even though the loops were not
currently available in the form or configuration requested. BRE identified 64 specific loop
orders for which Ameritech had billct_l BRE for special construction work: 15 of these requests
involved integrated digital facilitics whore no spare physical loop was available; 5 involved
“remote switching" loops; 13 represented requests for conditioned hiph-capacity digital Joops;
and the remainder required other complex dispatch work. (d. at Tr. 342.). Ameritech argues
that these instances comprised only 1.15 percent of BRE's total unbundled loop orders for the
period covered. (Id. atTr. 372.). The bulk of BRE’s orders involved "coonected through" or

"simple dispatch” loops for which Ameritech did not assess special consmruction charges. BRE

8
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claimed that Ameritech’s assessment of special construction charges in these instances breached
the Agreement and constituted unlawful "discrimination” under the Agreement and the FTA.

An evidentiary hearing on BRE's complaint was conducted on November 12-13, 1998,
with testimony given by nine witnesses. The record consists of five volumes of transcript
contairﬁng 813 pages and fifty-five exhibits. Following extensive briefing and a proposal for
decision by an administrate Jaw judge, the MPSC jssued its Opinion and Order, which is the
subject of this appeal, on February 9, 1999, In its Opinion and Order, the MPSC held:

The definition of when an unbundled loop is unavailable is limited to where 2
loop is "located in an area not presently served by Ameritech Michigan, not when
the area is served, but for some reasons the order requires a field dispatch.”

Opinion, at 15 & 25.

That loops were "available" within the meaning of the interconnection agreement
under all of the circumstances described in the 65 incidents that were the subject

of the complaint. Opinion, &t 16 & 25-26.

By imposing special construction charges on BRE where, under similar
circumstances, it routinely foregoes the oollestion of such charges from its own
retail customers, Ameritech violates both the state and Federal law requirements
that Ameritech provide unbundled network elements on a nondiscriminatory

besis. Opinion, at 26-30.

That Ameritech be ordered to cease and desist from demanding that BRE waive
its ight to dispute the special construction charges as a condition of providing

loops. Opinjon, at 31.

That Ameritech should reimburse BRE for its costs and attorney fees. Opinion,,
at 31-32.

That Ameritech be fined $170,000.00 for violations of the MTA. Opinion, at 32.
Ameritech filed its Complaint in this Court on March 11, 1999 for review of the MPSC’s

Opinion and Order. The MPSC has also briefed the issued raised by Ameritech in its appesal

before the Court,
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[II. SCOPE AND STANDARD OF REVIEW

The Telecommunications Act of 1996 ("the Act"), 47 U.S.C. § 133 er seq., provides for

federal district court review of interconnection agreements. "[Ajny party aggrievcd" bya
decision of a state public vtilities commission coneerning such an agreement "may bring an

action in an appropriate Federal district court to determine whether the Agreement . . . meets the

Michigan Bell Tel. Co. v. Climax Te). Co., 186 F.3d

requirements of the Act.” Id. at 252(e)(6)
726 (6" Cir. 1999). The Act does not specify either the standard or scope of review.

The scope of review is confined to the administrative record. With regard to the standard
of review, as many district courts have stated, and this Court agrees "[the] court daes not sitas a

surrogate public utilities commission to second-guess the decisions made by the state agency to

which Congress has committed primary responsibility for implementing the Act." U S West

Commupicatjons, Inc. v.AT& T Cornmunications of Pacific Northwest. Inc., 31 F. Supp.2d 839

(D, Or., 1998); MCi Telecommunications Corp. v. GTE Noythwest, Inc., 41 F. Supp.2d 1157 (D.
Or., 1999).

Therefore, this Court’s principal task is to determine whether the Commission properly
interpreted the Act and any implementing regulations, which is a question of federal law that is

reviewed de hovo. & T Co cations of South Ce States, Inc. v. BeliSo

Telecommunpications, Ine., 20 F. Supp.2d 1097 (B.D. Ky. 1998); see also 1).S. West
Communicatiops v. Hix, 986 F. Supp.v 13, 19 (D. Cola. 1997). In all other respects, review will
be under the arbitrary and capricious standard. In determining whether an agency decision mects
the arbitrary and capricious standard, a court must consider "whether the decision was based on a
consideration of the relevant factoss and whether there has been a clear error of judgment.” Id.

10
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IV. ANALYSIS

There are several issues raised on appeal by Ameritech. The first issue is whether the

MPSC’s decision that the special construction charges Jevied by Ameritech for 65 of BRE’s
unbundled loop arders is contrary 10 the Federal Telecommunication Ad and the parties

Interconnection Agreement. In order to decide this issue, the Court must determine whether
Ameritech has an existing network 10 serve BRE’s unbundled loop orders and whether those
unbundled loops are available for BRE’s use. The second issue is whether Ameritech

discriminated against BRE when it assessed BRE special construction charges. The third issue is

whether the MPSC’s imposition of  fine, and the award of expenses and attorney fees 1o BRE

are contrary to federal law.

A. Availabiliry of Unbundled Loops
The first lssue 1o be decided by the Coust is whether Amaeritech has a federal night 10

assess special construction charges against BRE under the circumstances in this case. Ameritech
argues that section 251 "implicitly requires unbundled access only to an incumbent {local
exchange carrier’s] existing network — not to & yet unbuilt superior one.” Jowa Utilities Board v.
FCC, 120 F.3d 753, 813 (8* Cir. 1997). Thus, Ameritech argues that loops that involve a
"complex dispatch,” "conditioning,” or "remote switching" represent unbuilt superior loops that
do not "exist” within the meaning of the FTA and are not "available” within the meaning the
Agreemcnt.

After a review of the record, the MPSC found that the requested loops were avzilable.

The term "available" is not defined in the Agreement. The MPSC defined the term "available”

11
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by stating that:

within the meaning of that term in the intsrconnection

by Ameritech Michigan,
Reld

[A] loop is unavailable,
apreement, if it is located in an area not presently served
not when the area is served, but for some reason the order requires a

dispatch.

Opinion, at 15 & 25.

Ameritech argues that under § 9.4.2 of the Agreement, Ameritech is required to make

available loops and ports "where such loops and ports are available.” Section 1.4 of the

Agreement defines a "loop” as "the entire sransmission path which extends from the network

interface or demarcation point at a Customer’s premises to the Main Distribution Frame . . . in a

Party’s Wire Center which serves the customer.” Additionally, under Amentech’s tanff, loops

under tariff may be obtained by carriers "where facilities are available.” (See BRE Response

Brief, at 6).

Ameritech states that "available” means "present or ready for immediate use” under its
Yy

plain and ordinary meaning. (Ameritech’s Brief at 15 citing Webster’s Ninth New Collegiate

Dictionary (1989)). Thus, Ameritech states "a loop is available where an ‘entire transmission

ath’ from the customer to the wire center is ‘present or ready for immediate use.’" [d. With this
P 4

definition of "available," Ameritech argues that loops that involve a "complex dispatch,”

neonditioning" or "remote switching” are not available because additional engineering and

construction are necessary, either to create or upgrade some portion of the path between the

customer and the wire center, before the loop is ready foruse. Id

BRE argues that the MPSC decision is not contrary to federal law. First, the MPSC had

considerable record support for its decision. BRE's witness, Mz. Michae! Starkey, testified that

12

JAN @5 2008 15:48
PAGE. 13




F -
or CD1 No Transn .on Information Available

__JBN BS 2000 16:37 FR niERITECH LAW MI. P Lol T E <

313 496 9326 TO _.3127017711 P.14-26

the definition of ngvailable” should be "that can be used" or "that can be got or had; handy."
Second, Mr. Starkey testified that the MPSC's definition that a loop is available when facilities
exist in an area is consistent with the way Ameritech built its network. Ameritech’s network
consist of specific boundaries that are established for each distribution area and distribution
facilities are designed to "serve the ultimate service demand" within that defined area. BRE
argues that "this means (hat ‘the facilities required o serve a distribution area are usually placed
at one time to avoid the high costs of adding facilities later in established areas.”” (See BRE'S
Response Brief at 7.) Therefore, RRE argues that facilities are available even though additional
engineenng and construction are necessary when an loop order requires 2 "eomplex dispatch,"
"eonditioning," or "1emote switching."

In RRE, the Court found that the loops were available when they required a "simple
dispatch to "connect an existing facility t the customer’s premises or connect drop line 1o the
customer’s network interface device” 1o be ready for immediate use. Therefore, in BRE L the
Court affirmed the Commission's definition of "available" because "the Commission merely
found that if Ameritech had facilities in an area . . . and itcan connect this existing faciliry 1o the
custamer's premises or connect a 4rop ine to the customer’s network device," then those
facilities are available,

In this case, the Court finds that the MPSC’s decision {s not contrary to federal law.
First, federal law requires an incumbent local exchange carrier to provide access 10 unbundled
loops in its "existing network." 47 U.S.C. § 251(¢)- The MPSC found that Ameritech had
existing facilities in the areas that BRE rcquested access 10 +he unbundled loops. The record
pefore the MPSC showed that Ameritech's network consist of specific boundaries that are

13
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established for each distribution area and those distribution facilities are designed to "serve the

ultimate service demand” within that defined ares. Finally, the MPSC found that “itis

unreasonable for Ameritech {J to suggest that a network constructed on the basis of long run,
forward looking costs would not have sufficient spare capecity 10 permit the provisioning of

unbundled loops as normal, routine work." The Court affirms the MPSC’s decision that since

Ameritech has an existing network of unbundled loops that can be used for unbundled loop

access, it must provide BRE with aceess and make the unbundled Joops "available" even if

o additional engineering and construction are necessary.
Second, in this case, the staff of the MPSC characterized Ameritech’s claims of
additional engineering and construction work as "normal work" and statcd that "the costs

associated with such [normal] work are recovered in Ameritech Michigan’s monthly recurring

and nonrecurring charges for unbundled loops." Opinion at 14. Additionally, the staff stated

“ihat most, if not all, of the cherges being imposed on BRE as special canstruction charges are
routine costs already reflected in the costs and rates approved by thc Commission.” 18. The
MPSC adopted this view by finding "that the ALJ correctly determined that additional charges
) should not be assessed by Ameritech Michigan for pormal or routine work required to provision
loops." QOpiplon at26 (emphasis added). Further, the MPSC found that "the record does not
establish any unique or unusual circumstances to justify the imposition of speeial construction
- charges in this case. [d. Afterareview of the exhibits and the parties arguments, the Court finds

that the MPSC's considered all the relevant factors and its decision does hot represent a clear

error of judgment. Therefore, the Court affirms the MPSC's decision under both federal law and

the parties Agrecment.

14
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B Whether the Special Construction Charges Constirure Discrimination wirhin the Act.

The second issue is whether Ameritech discriminated against BRE v_/hcn it assessed BRE
with special eonstruction charges for access to unbundled Joops. Section 251(c)(2) of the FTA
imposes "the duty to provide, for facilities and equipment of any requesting telecommmnications
carmier, interconnection with the local exchange carrier’s network . . . on rates, terms, and
conditions that are just, reasonable, and nondiscriminatory . . .* 47U.8.C. § 251(c)(2). Secuon
251(c)(3) of the FTA also imposes "the duty 1o provide, to any requesting telecommunicabons
carrier for the provision of 8 {elecommunications service, nondisciminatory access 10 network
elements on an unbundled basis at any technically feasible point on rates, terms, and conditions
that are just, reasanable, and nondiscriminatory .. " Id. § 251(¢)(3). The FCC has interpreted
these provisions to require that interconnection and unbundled network elements be "offered
equally 1o all Tequesting carricrs, and Where applicable, they must be equal to the terms and
conditions under which the incumbent LEC provisians such elements to liself." ECC's
Interconnection Order, CC Docket no. 96-98, 9 315 (August 1996). Additionally, the FCC has
stated unbundled network elements be provided under the terms and conditions "that would
provide an efficicnt competitor with & meaningful oppartunity to compete. Id. Finally. in
sections 8.4 and 9,0 of the Interconnection Agreement, Ameritech agrees 10 provide access and
service in a nondiscriminatory basis.

The MPSC found that the actions by Ameritech canstituted discrimination against BRE
under the requircmonts of FTA and the Interconnection Agreement. The MPSC found that if

Ameriech does not impose special construction charges on itself, it is providing those network
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elements 1o itself on different terms and conditions from those which it imposes on BRE. The
MPSC received testimony that in three specific instanccs A.mcrit‘ech imposed special
construction charges on BRE for unbundled loaps, but did nat impose the same charges to itself
when BRE’s retail customers switched service to Ameritech. (BRE Briefatp.10 citing to TR.
293). Addirionally, the MPSC found that BRE is not being given 2 "meaningful opportunity to
effectively compete" when Ameritech imposes the special construction charges, Finally, the
MPSC states that Ameritech has no authority under its special construction tariff to impose
special construction charges upon its retail customers or its wholesale customers.

Ameritech argues that BRE is nota retail customer, but a carrier. Therefore, " [flor loops
that serve Ameritech’s retail customers, Ameritech bears the cost of special construction. For
loops that serve BRE's retail customers, BRE should bear the cost of special construction.”
(Ameritech’s Reply Brief, at 8.) Thus, Ameritech arpues that:

When Ameritcch does special construction work to establish or upgrade service

for one of its retail customers, Ameritech bears the cost and investment risk in

return for the prospect of receiving service revenues from the end user. When

Ameritech does the same work so that BRE can establish service and receive
service revenues from an end user, the principle of nondiscrimination actually

demands that BRE bear the cost and risk.
(Ameritech’s Brief, a1 18.) BRE ergues that "both retail and interconnection customers require
connectivity from the customer network interface device 10 the main distribution frame and
hence, if the facility is ‘available’ for one user, it must be considered available for the other" at
the same rate. (BRE's Response Brief, at 18).

The Court finds that the Commission’s decision is not contrary to or in contrast t0
section 251(c)(2) and (3) of the Act. The Court agrees with the MPSC that Ameritech did not
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provige access to unbundled loops equal 1o the terns and conditions under which it provisioned

such elements o itself. Opinion at 2. First, Ameritech’s special construction tariff prohibite it

from imposing special construction charges 10 BRE and other wholesale customers to ensure

parity with all of Ameritech’s custormers, Second, the MPSC’s decision that when Ameritech
imposes special construction charges, it inhibits an nefficient competitor with 2 meaningful

opportunity 1o compete” is in accord with the FTA. Therefore, the Court agrees with the

MPSC’s decision that Ameritech’s failure to provide unbundled loops equal 10 the erms and

condirions under which it provisions such elements to itself is discrimination pursuant to the
FTA.

Additonally, after a review of the exhibits and the parties arguments, the Court finds that
the MPSC’s considered &ll the relevant factors and ts decision does not represent a clear error of

jndgment. The record clearly supports the MPSC's finding of discrimination. Therefore, the

Court affirms the MPSC’s decision under both FTA and the parties Agreement.

C. Fines, Costs, and Anorney Fees

The third issue is whether the MPSC's imposition of a fine, and the award of expenses
and attorney fees 10 BRE are contrary 10 federal law. The MPSC awarded costs and attorney fees
pursuant to M.C.L. 484.2601 of the Michigan Telecommunication Act, which allows for making
ratepayers and other persons economically whole for violations of the MTA.

The FTA does not prohibit the imposition of fines, eXpenses, and attorney fees. Rather,
the Act states "nothing in [§ 252] shall prohibit a Statc commisgion from establishing or
enforcing other requirements of Stat.;z Law..." 47U.8.C. § 252(e)(3)- Ameritech has provided
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no legal basis for finding that the MPSC's award of costs and attorney fees pursuant to M.C.L.
484.2601 of the Michigan Telecommunicarion AcT is conmary 1o federal law. Nar has Ameritech
shown that the MPSC failed to consider all the relevant factors or that its decision represented a

clear error of judgment. Therefore, the Court affirms the MPSC imposition of fines, expenses,

and attorney fees.

V., CONCLUSION
Accordingly, for the reasons stated above, IT IS ORDERED that the MPSC’s February 9,
199% Opinion and Order is AFFIRMED.

IT IS FURTHER ORDERED that Ameritech’s complaint is DISMISSED with prejudice.

IT IS SO ORDERED.

JAN 4 2000 ' ’
Date: L. CE P/ ZATKOFF

L D STATES DISTRICT JUDGE
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UNITED ETATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SQUTHERN DIVISION
MICHIGAN BELL TELEPHONE CO.,
d/b/a Ameritech Michigan, Inc.,
Plaintiff,
CASE NO. 99-CV-71180.DT
V. JUDGE LAWRENCE P. ZATKOFF

JOHN G. STRAND and DAVID A. SVANDA,
Commissioners of the Michigan Public Service
Commission, in their official capacities, and
BRE COMMUNICATIONS.L.L.C.,

Defendants.
/

JUDGMENT

IT IS ORDERED and ADJUDGED thar pursuant 1o this Court’s Opinion and Order dated

JAN 4 2000 i canse of action is DISMISSED with prejudice.

Dated at Detroit, Michigan, this day of
JAN 4 2000 1000

DAVID J. WEAVER
CLERK OF THE COURT
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